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SUBCHAPTER A

PART 401—ANADROMOUS FISH-
ERIES CONSERVATION, DEVELOP-
MENT AND ENHANCEMENT

Sec.
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401.2 Definitions.
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401.10 Request for payment.
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401.13 Personnel.
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401.17 Safety and accident prevention.
401.18 Contracts.
401.19 Statements and payrolls.
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AUTHORITY: Anadromous Fish Conserva-
tion Act (79 Stat. 1125, as amended, 84 Stat.
214, 88 Stat. 398), 16 U.S.C. 757a–757f.

SOURCE: 40 FR 26678, June 25, 1975, unless
otherwise noted.

§ 401.1 Administration.
The Director of the U.S. Fish and

Wildlife Service and the Director of the
National Marine Fisheries Service
shall jointly administer the Anad-
romous Fish Conservation Act for the
Secretaries.

§ 401.2 Definitions.
As used in this part, terms shall have

the meanings ascribed in this section.
(a) Secretary. The Secretary of Com-

merce, the Secretary of the Interior, or
their authorized representatives.

(b) Act. The Anadromous Fish Con-
servation Act, 16 U.S.C. 757a through
757f.

(c) Eligible states. Any coastal State
of the United States, the State of Ver-
mont, and the States bordering the
Great Lakes. The area within the Co-
lumbia River basin is excluded.

(d) State fishery agency. Any depart-
ment(s), division(s), commis- sion(s), or

official(s) of a State empowered under
its laws to regulate a commercial or
sport fishery.

(e) Non-Federal interest. Any organiza-
tion, association, institution, business,
school, individual, or group of individ-
uals, municipality and others outside
the Federal Government, in addition to
State fishery agencies, which desire to
cooperate within the terms of the Act.

(f) Cooperator. One or more States
acting jointly or severally or other
non-Federal interests, participating in
a project agreement or grant-in-aid
award with the Secretary.

(g) Anadromous fish. Aquatic, gill
breathing, vertebrate animals bearing
paired fins which migrate to and spawn
in fresh water, but which spend part of
their life in an oceanic environment;
also fish in the Great Lakes that as-
cend streams to spawn.

(h) Application for Federal assistance.
A description of work to be accom-
plished, including objectives and needs,
expected results and benefits, ap-
proach, cost, location and time re-
quired for completion.

(i) Project agreement. The formal doc-
ument executed between the Secretary
of the Interior and the Cooperator,
committing the Cooperator to the per-
formance of described activities and
the Federal Government to participa-
tion in the financing of those activi-
ties.

(j) Grant-in-Aid award. The formal
document executed between the Sec-
retary of Commerce and the Coopera-
tor, committing the Cooperator to the
performance of described activities and
the Federal Government to participa-
tion in the financing of those activi-
ties.

§ 401.3 Submission of documents.

Applications for Federal assistance
and other documents for projects relat-
ing generally to recreational fisheries
shall be submitted to the concerned
Regional Office of the U.S. Fish and
Wildlife Service, or for projects relat-
ing generally to commercial fisheries
of the concerned Regional Office of the
National Marine Fisheries Service.
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§ 401.4 Activities prohibited.
Law enforcement, public relations,

harvesting, marketing and processing
activities, construction of fisherman
use facilities, and activities concerned
with landlocked anadromous fish popu-
lations (except fish in the Great Lakes
that ascend streams to spawn) may not
be financed under the Act.

§ 401.5 Coordination with States.
The Secretary will approve an Appli-

cation For Federal Assistance only
after he has coordinated the applica-
tion with the State office established
to review applications under Executive
Order 12372 (if the State has established
such an office and wishes to review
these applications) and other non-Fed-
eral entities which have management
authority over the resource to be af-
fected.

[48 FR 29137, June 24, 1983]

§ 401.6 Prosecution of work.
(a) Project work shall be carried

through to a state of completion ac-
ceptable to the Secretary with reason-
able promptness. Failure to render sat-
isfactory performance reports or fail-
ure to complete the project to the sat-
isfaction of the Secretary shall be
cause for suspension of Federal assist-
ance for the project until the project
provisions are satisfactorily met. Fed-
eral assistance may be terminated
upon determination by the Secretary
that satisfactory progress has not been
maintained. The Secretary shall have
the right to inspect and review work at
any time.

(b) Research and development work
shall be continuously coordinated by
the Cooperator with studies conducted
by others to avoid unnecessary duplica-
tion.

(c) All work shall be performed in ac-
cordance with applicable local laws, ex-
cept when in conflict with Federal laws
or regulations, in which case Federal
laws or regulations shall prevail.

§ 401.7 General information for the
Secretary.

Before any Federal funds may be ob-
ligated for any project an applicant
shall furnish to the Secretary, upon his
request, information regarding the

laws affecting anadromous fish and the
authority of the applicant to
participate in the benefits of the Act.

(a) Document signature. Individuals
authorized to sign project documents
under the Commercial Fisheries Re-
search and Development Act of 1964 (78
Stat. 197, as amended), 16 U.S.C. 779
through 779f, or the Federal Aid in
Sport Fish Restoration Act (64 Stat.
430, as amended), 16 U.S.C. 777 through
777f, may likewise sign project docu-
ments contemplated in this part.

(b) Program information. The Sec-
retary may, from time to time, re-
quest, and the Cooperators shall fur-
nish, information relating to the ad-
ministration and maintenance of any
project established under the Act.

§ 401.8 Availability of funds.
The period of availability of funds to

the States or other non-Federal inter-
ests for obligation shall be established
by the administering Federal agency.

§ 401.9 Payments to cooperators.
Payments shall be made to Coopera-

tors in accordance with provisions of
grant-in-aid awards or project agree-
ments.

§ 401.10 Request for payment.
Request for payment shall be on

forms provided by the Secretary, cer-
tified as therein prescribed, and sub-
mitted to the Regional Director by the
Cooperator.

§ 401.11 Property as matching funds.
The non-Federal share of the cost of

projects may be in the form of real or
personal property. Specific procedures
to be used by grantees in placing the
value on real or personal property for
matching funds are set forth in Attach-
ment F of Federal Management Cir-
cular 74–7.

§ 401.12 Ownership of property.
When real property is acquired pursu-

ant to the provisions of the Act, title
to such property, or interests therein,
shall be vested in the United States,
and the conveying instrument shall re-
cite the United States of America as
the grantee. However, if the Secretary
determines that under the terms of the
application for Federal assistance and
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grant-in-aid award or project agree-
ment, the intent and purpose of the
Act may be better served by other own-
ership of such property, an appropriate
transfer may be made. When real or
personal property is utilized as match-
ing funds, title to such property shall
be in the Cooperator unless otherwise
specified in the grant-in-aid award or
project agreement.

§ 401.13 Personnel.
The Cooperator shall maintain an

adequate and competent force of em-
ployees to initiate and carry approved
work to satisfactory completion.

§ 401.14 Inspection.
Cooperator supervision of each

project shall include adequate and con-
tinuous inspection. The project will be
subject at all times to Federal inspec-
tion.

§ 401.15 Record retention.
All records of accounts and reports

with supporting documentation there-
to, as set forth in Attachment C of
Federal Management Circular 74–7, will
be retained by the Cooperator for a pe-
riod of 3 years after submission of the
final expenditure report on the project.
Record retention for a period longer
than 3 years is required if audit find-
ings have not been resolved.

§ 401.16 Records and reporting.
Performance reports and other re-

ports shall be furnished as requested by
the Secretary. Cost records shall be
maintained separately for each project.
The accounts and records maintained
by the Cooperator, together with all
supporting documents, shall be open at
all times to the inspection of author-
ized representatives of the United
States, and copies thereof shall be fur-
nished when requested.

(Approved by the Office of Management and
Budget under control number 0648–0102)

[40 FR 26678, June 25, 1975, as amended at 48
FR 57302, Dec. 29, 1983]

§ 401.17 Safety and accident preven-
tion.

In the performance of each project,
the Cooperator shall comply with all
applicable Federal, State, and local

laws governing safety, health and sani-
tation.

§ 401.18 Contracts.

A Cooperator may use its own regula-
tions or guidelines in obtaining serv-
ices by contract or otherwise, provided
that they adhere to applicable Federal
laws, regulations, policies, guidelines,
and requirements, as set forth in At-
tachment 0 of Federal Management
Circular 74–7. However, the Cooperator
is the responsible authority, without
recourse to the Federal agency, regard-
ing the settlement of such contractual
issues.

§ 401.19 Statements and payrolls.

The regulations of the Secretary of
Labor applicable to contractors and
subcontractors (29 CFR part 3), made
pursuant to the Copeland ‘‘Anti-Kick-
back’’ Act (18 U.S.C. 874), as amended,
are made a part of the regulations in
this part by reference. The Cooperator
will comply with the regulations in
this part and any amendments or modi-
fications thereof, and the Cooperator’s
prime contractor will be responsible
for the submission of statements re-
quired of subcontractors thereunder.
The foregoing shall apply except as the
Secretary of Labor may specifically
provide for reasonable limitation, vari-
ations, tolerances, and exemptions.

§ 401.20 Officials not to benefit.

No Member of, or Delegate to, Con-
gress, or resident Commissioner, shall
be admitted to any share or any part of
any project agreement made under the
Act, or to any benefit that may arise
therefrom. This provision shall not be
construed to extend to this agreement
if made with a corporation for its gen-
eral benefit.

§ 401.21 Patents and inventions.

Determination of the patent rights in
any inventions or discoveries resulting
from work under project agreements
entered into pursuant to the Act shall
be consistent with the ‘‘Government
Patent Policy’’ (President’s memoran-
dum for Heads of Executive Depart-
ments and Agencies, August 23, 1971,
and statement of Government Patent
Policy as printed in 36 FR 16889).
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§ 401.22 Civil rights.

Each application for Federal assist-
ance, grant-in-aid award, or project
agreement shall be supported by a
statement of assurances executed by
the Cooperator providing that the proj-
ect will be carried out in accordance
with title VI, Nondiscrimination in fed-
erally Assisted Programs of the Civil
Rights Act of 1964 and with the Sec-
retary’s regulations promulgated
thereunder.

§ 401.23 Audits.

The State is required to conduct an
audit at least every two years in ac-
cordance with the provisions of Attach-
ment P OMB Circular A–102. Failure to
conduct audits as required may result
in withholding of grant payments or
such other sanctions as the Secretary
may deem appropriate.

[49 FR 30074, July 26, 1984]

PART 402—INTERAGENCY CO-
OPERATION—ENDANGERED SPE-
CIES ACT OF 1973, AS AMENDED

Subpart A—General

Sec.
402.01 Scope.
402.02 Definitions.
402.03 Applicability.
402.04 Counterpart regulations.
402.05 Emergencies.
402.06 Coordination with other environ-

mental reviews.
402.07 Designation of lead agency.
402.08 Designation of non-Federal represent-

ative.
402.09 Irreversible or irretrievable commit-

ment of resources.

Subpart B—Consultation Procedures

402.10 Conference on proposed species or
proposed critical habitat.

402.11 Early consultation.
402.12 Biological assessments.
402.13 Informal consultation.
402.14 Formal consultation.
402.15 Responsibilities of Federal agency

following issuance of a biological opin-
ion.

402.16 Reinitiation of formal consultation.

AUTHORITY: 16 U.S.C. 1531 et seq.

SOURCE: 51 FR 19957, June 3, 1986, unless
otherwise noted.

Subpart A—General

§ 402.01 Scope.

(a) This part interprets and imple-
ments sections 7(a)–(d) [16 U.S.C.
1536(a)–(d)] of the Endangered Species
Act of 1973, as amended (‘‘Act’’). Sec-
tion 7(a) grants authority to and im-
poses requirements upon Federal agen-
cies regarding endangered or threat-
ened species of fish, wildlife, or plants
(‘‘listed species’’) and habitat of such
species that has been designated as
critical (‘‘critical habitat’’). Section
7(a)(1) of the Act directs Federal agen-
cies, in consultation with and with the
assistance of the Secretary of the Inte-
rior or of Commerce, as appropriate, to
utilize their authorities to further the
purposes of the Act by carrying out
conservation programs for listed spe-
cies. Such affirmative conservation
programs must comply with applicable
permit requirements (50 CFR parts 17,
220, 222, and 227) for listed species and
should be coordinated with the appro-
priate Secretary. Section 7(a)(2) of the
Act requires every Federal agency, in
consultation with and with the assist-
ance of the Secretary, to insure that
any action it authorizes, funds, or car-
ries out, in the United States or upon
the high seas, is not likely to jeopard-
ize the continued existence of any list-
ed species or results in the destruction
or adverse modification of critical
habitat. Section 7(a)(3) of the Act au-
thorizes a prospective permit or license
applicant to request the issuing Fed-
eral agency to enter into early con-
sultation with the Service on a pro-
posed action to determine whether
such action is likely to jeopardize the
continued existence of listed species or
result in the destruction or adverse
modification of critical habitat. Sec-
tion 7(a)(4) of the Act requires Federal
agencies to confer with the Secretary
on any action that is likely to jeopard-
ize the continued existence of proposed
species or result in the destruction or
adverse modification of proposed criti-
cal habitat. Section 7(b) of the Act re-
quires the Secretary, after the conclu-
sion of early or formal consultation, to
issue a written statement setting forth
the Secretary’s opinion detailing how
the agency action affects listed species

VerDate 10-JAN-97 13:24 Jan 15, 1997 Jkt 167203 PO 00000 Frm 00353 Fmt 8010 Sfmt 8010 E:\CFR\167203.100 167203


		Superintendent of Documents
	2010-10-29T00:26:04-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




